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Present:
SA applicant : Ld counsel Mr. R.S. Tiwari
Respondent Bank: Ld counsel Mr. Anirban Pramanick

Ld counsel Ms Ahana Rakshit

Four I.As being I.A. 1548 of 2024; I.A. 1525 of
2024; 1834 of 2024 and I.A. 1967 of 2024 are taken
up for hearing.

[LA. 1525 of 2024 and I.A. 1834 of 2024 being the
put up petitions are disposed of.

In filing I.A. 1548 of 2024, the SA applicant
challenges the impugned order dated 13.03.2024
passed by the Ld DM, North 24 Parganas.

It is alleged that regular payments were being
made by the SA applicant till 30.11.2022 and as such,
the question of NPA dated 17.08.2022 does not arise.

It is alleged that he said loan account has been
wrongly classified as NPA contrary to 90 days norms
default clause.

It is stated that on 17.04.2024 the SA applicant
received an order dated 13.03.2024 passed by the Ld
DM under Section 14 of the SARFAESI Act.

It is alleged that the impugned order has been
passed on wrong affidavit and suppression of material
facts.

It is stated that upto date outstanding as on the
date of application is not recorded in the impugned
order dated 13.03.2024.

It is stated that the Ld DM has wrongly recorded
that the borrower has defaulted in repayment of
financial assistance and the account of the borrower
has been classified as NPA on 17.08.2022 due to non-




payment of installments.

It is stated that the Ld DM has failed to record that
the S.A. is pending and has erroneously recorded that
there is no case pending before any court of law.

It is stated that the impugned order dated
13.03.2024 passed by the Ld DM is bad in law and be
set aside.

Respondent bank has filed affidavit in opposition as
against I.A. 1548 of 2024 as well as S.A. being SA 362
of 2023,

I have travelled over the impugned order dated
13.03.2024 passed by the Ld DM along with the
affidavit sworn before the Ld DM for obtaining the
order under Section 14 of the SARFAESI Act.

Perused the impugned order dated 13.03.2024 of
the Ld DM.

Respondent bank has filed Xerox copy of the
application along with affidavit filed and affirmed by
the authorized officer of the secured creditor.

It appears that Ld DM being satisfied with the 9-
clauses affidavit has passed the impugned order dated
13.03.2024.

It is truism of law that the proceeding under
Section 14 of the Sarfaesi Act is a ministerial
proceeding and do not require adjudication on the
facts.

It appears that in the impugned order the Ld DM
has recorded that the notice dated 13.12.2022 under
Section 13(2) demanding payment of defaulted
amount was served to the defaulting borrower and the
outstanding amount as mentioned in the notice should
be Rs.4,14,14,305.35p and the demand notice was
served on 19.12.2022. Ld DM recorded the
outstanding amount as mentioned in 13(2) notice
dated 13.12.2022 as per petition under Section 14
filed before him by the respondent bank.

It appears that the Ld DM examined and considered
all the 9-clauses affidavit as stipulated under Section
14(1)(b) of the Sarfaesi Act and being satisfied with
the same passed the impugned order dated
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Respondent bank is not bound to regularize the
account after classification of any account as NPA. As
per Section 13(4) of SARFAESI Act, if the borrower
fails to discharge liability in full within the period
specified in demand notice, the bank can take
possession of the property.

It is obligatory on the part of the borrower to pay
the entire outstanding amount specified in the
demand notice for regularizing the loan account.

Moreover, Section 14 does not contemplate
adjudication of NPA by the DM, or quantum of debt to
the secured creditor.

Moreover, Hon’ble Supreme Court in Standard
Chartered Bank Vs. V Noble Kumar has been pleased
to hold the 9 points which are required to be furnished
in the Affidavit filed by the secured creditor - 1% point
is that there is a loan transaction under which the
borrower is liable to repay the loan amount with
interest. There is nothing in the solemn order of the
Hon'ble Apex Court that the affidavit duly filed and
affirmed by the Authorized Officer of the Secured
Creditor shall contain a declaration about total claim of
the bank as on date filed by the applicant.

Hon’ble Supreme Court was pleased to hold the 9
sub-clauses of the proviso which are required to be
furnished in the affidavit filed by the secured creditor
are - (i) there was a loan transaction under which a
borrower is liable to repay the loan amount with
interest, (ii) there is a security interest created in a
secured asset belonging to the borrower, (iii) that the
borrower committed default in the repayment, (iv)
that a notice contemplated under Section 13(2) was in
fact issued, (v) in spite of such a notice, the borrower
did not make the repayment, (vi) the objections of the
borrower had in fact been considered and rejected,
(vii) the reasons for such rejection had been
communicated to the borrower etc.

Step of DM is ministerial while disposing the

application under Section 14 of the Sarfaesi Act, no




| element of quasi judicial or application of mind is
required. Section 14 does not involve any adjudicatory
process. Ld DM is only to adjudicate and decide the
| correctness of the information given in the application
and in the affidavit affirmed before him and nothing
more.

Prima facie there is no substantive irregularity in
the impugned order dated 13.03.2024 passed by the

Ld DM, North 24 Parganas subject to final adjudication
Lin S.A. hearing.

Considering the facts and circumstances, prayer of
the Sarfaesi applicant cannot be entertained and the
stay as prayed is refused.

I.A. 1548 of 2024 is disposed of accordingly.

Fix on 24.07.2024 for hearing of S.A.

Respondent bank is directed to file their affidavit in
opposition to S.A., if not filed, within a period of 4
weeks with copy to applicant who may file
reply/rejoinder within a period of 2 weeks thereafter.

(KAMAL DEJ
PRESIDING OFFICER
DRT-III, KOLKATA




